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SUMMARY

1. Title

Direction of Advancement for the Prosecution Service - From the Perspective of
Separation and Integration of Investigation and Prosecution -

2. Purpose and necessity of the study

The current High-Ranking Public Officials’ Crime Investigation Agency is a unique
institution that serves as a specialized investigative body for crimes involving
high-ranking public officials. Simultaneously, it holds a distinctive authority with
limited prosecutorial power over high-ranking public official crimes, encompassing
judges, prosecutors, police officers, and others. With an incongruence between the
scope of investigation and prosecution, cases investigated must be referred to the
prosecution, and conversely, the prosecution may transfer cases they have
investigated for prosecution.

However, the attempt to establish a so-called “Mini Public Prosecutors’ Office” in
order to prevent the mismatch between investigation and prosecution, the limited
scope of prosecutorial power, and the unwieldiness of the Anti-Corruption
Investigation Office for High-Ranking Officials (CIO), has made it difficult to function
effectively as an anti-corruption model. Additionally, the absence of prosecutorial
authority over general high-ranking public official crimes means reliance on the
prosecution’s judgment. The ambiguity in the prioritized investigatory powers of the
CIO in terms of case referral and the right to request case referral, as well as the
decentralized nature of the prosecution, further complicates the proper functioning of
the CIO even within the prosecutorial decentralization model.

Within the current criminal justice system, it is crucial to analyze the direction of
development for the Anti-Corruption Investigation Office (CIO) in two main aspects.

_ix_



First, whether the missions assigned to the CIO can equally balance the goals of
preventing corruption and reforming the prosecution. Second, whether the CIO should
establish its identity by focusing on both objectives or choosing a single direction.
Further research is needed to examine these questions within the framework of the
current criminal justice system.

Therefore, it is necessary to review the strengths and weaknesses of both the
‘Specialized Anti-Corruption Investigative Body  and the ’'Special Prosecution Agency
for the Decentralization of Prosecutorial Power’ models, considering the respective
characteristics of each type. After this evaluation, a recommended development
model for the Anti-Corruption Investigation Office (CIO) that aligns with the direction
of advancement for the South Korean criminal justice system should be proposed,

along with any necessary complementary measures.

3. Content of the study

In Chapter 1, the legislative background and the direction of discussions regarding
the Anti-Corruption Investigation Office (CIO) were established. The primary debate
during the legislation of the CIO revolves around contrasting it as a model for
anti-corruption measures against the model advocating for the introduction of the
CIO for the enhancement of democracy and the rule of law through the
decentralization of prosecutorial power. After reviewing the strengths and
weaknesses, along with the necessary complementary measures, based on two identity
types concerning the future development direction of the CIO, it is essential to
propose an optimal development model for the CIO that aligns with the direction of
advancement for the South Korean criminal justice system.

In Chapter 2, the historical background of the establishment of the Anti-Corruption
Investigation Office (CIO) and the theoretical foundation of the institution were
reviewed. Initially, discussions during the establishment of the CIO included the
advocacy for the creation of an independent investigative body to handle corruption
investigations and prosecutions involving high-ranking officials, the introduction of a
special prosecutor system, case-specific limitations of a special prosecutor based on
practical experiences, and the argument for prosecutorial reform emphasizing checks

and balances through the decentralization of prosecutorial power.
R



Various institutional design directions for the CIO were debated, such as the
anti-corruption model/prosecutorial decentralization model and the special prosecutor
model/prosecution special department model. However, the CIO Act primarily focused
on the anti-corruption model while incorporating elements of prosecutorial
decentralization, ultimately designing the CIO as an independent administrative
agency. Despite the 2020 Constitutional Court ruling (Case No. 2020HunMa264) that
established the legal status of the CIO as an independent investigative agency,
controversies persist regarding the nature and scope of the duties of CIO

prosecutors.

In Chapter 3, the Anti-Corruption Investigation Office (CIO) model as a special
prosecution institution was analyzed, and issues in the investigation and prosecution
processes were identified. While CIO prosecutors can perform their functions as
prosecutors, for the CIO to function effectively as a smaller prosecutor’s office, the
principles of the organization of the prosecution, as outlined in the current
Prosecution Service Act, need to be reflected in the CIO Act.

Regarding the investigation process, there is a contentious issue regarding whether
conditional referral is allowed and whether re-referral is permissible. In the
prosecution process, conflicts arise when CIO prosecutors and prosecutors from the
Prosecution Service make different judgments about whether to indict. These issues
are expected to be resolved by aligning the legal criteria for investigation targets
and indictment targets.

To control corruption within the prosecution, it appears appropriate for CIO
prosecutors to handle crimes committed by prosecutors in the Prosecution Service,
and vice versa, managing both investigation and prosecution. Considering the
possibility of CIO prosecutors handling warrant requests for compulsory investigation
against Prosecution Service prosecutors is also worth considering. Furthermore, to
conduct rigorous investigations and impose severe penalties for corrupt crimes, there

is a need to strengthen investigative authority.

In Chapter 4, the model of the Anti-Corruption Investigation Office (CIO) as a
specialized anti-corruption investigative body was analyzed. To effectively restrain the
centralized power of the prosecution, the CIO must be an independent investigative
agency with the authority to investigate and prosecute at the core of power.

_Xi_



However, considering the specificity of corruption crimes, there are some issues with
the territorial jurisdiction defined by the current CIO Act.

When the territorial jurisdiction is unclear, there may be a gray area where
investigations overlap or are unintentionally neglected. Therefore, if the development
direction of the CIO as a specialized anti-corruption investigative body is to be
determined, it is essential to consider harmonizing the territorial jurisdiction with
provisions established by other laws regarding the scope of jurisdictional subjects.

If the CIO is to evolve into a special investigative agency for corruption crimes,
the focus of CIO investigations should be validly defined as corruption crimes
committed by high-ranking officials. In this case, actively defining the scope of
corruption crimes could be one method to consider.

In Chapter 5, policy proposals were made. The current law has somewhat excessive
control measures compared to the overly restricted investigative and prosecutorial
powers. If the roles of the specialized anti-corruption investigative body were set as
a model with expanded investigative and prosecutorial powers, the current measures
for controlling power abuse might be somewhat weak and need further enhancement.

However, if the model is set more in line with prosecutorial reform or a role
model for the division of investigative powers, there is a need to amend the current
regulations separating investigation and prosecution, internalize and actualize the
powers of investigation and prosecution. While control measures against abuse of
power are still necessary in this case, it might not be essential to the extent
required for a specialized investigative body.
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